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Parallel
Proceedings

Multiple proceedings can hobble
the efforts of counsel to formulate

a coherent strategy. A thorough
understanding of various laws, legal

doctrines and agency policies is required.

This article discusses just some of the
many relevant considerations.

BY DON SAMUEL AND SCOTT GRUBMAN

Litigation has experienced its version of
globalization, though perhaps Whac-A-Mole is
a better metaphor. Various components of a
controversy erupt in numerous venues, all of
which need to be addressed and coordinated.
The hurdles facing litigants in what are often
referred to as “parallel proceedings” are esca-
lating dramatically. Consider, for example,
these scenarios:

e A doctor faces allegations of improper

opioid prescription practices.

o She faces a license revocation by the
Georgia Composite Medical Board;

¢ She faces losing her DEA license;

¢ She faces aloss of hospital privileges;

e She faces criminal prosecution for
illegal drug distribution;

e She is sued by the family of a pa-
tient who died from an overdose of
oxycodone;

e The state has filed a lawsuit seek-
ing damages for the cost to the state
resulting from the injuries and deaths
of patients.
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e A successful businessman is accused of
filing false quarterly statements about
the company’s assets and income.

e The SEC has filed suit and is
seeking to put the company in
receivership;

e The DOJ has presented evidence
to a grand jury and has executed a
search warrant;

e The company files bankruptcy
and the bankruptcy court has
scheduled hearings that require
the businessman’s attendance and
testimony.

Multiple proceedings can hobble the
efforts of counsel to formulate a coherent
strategy. A thorough understanding of vari-
ous laws, legal doctrines and agency policies
is required. This article discusses just some
of the many relevant considerations.

Initiation of Civil and Criminal
Cases Addressing the Same
Misconduct
The phenomenon of litigating the same
controversy in multiple venues is hardly
new, and the resulting challenges culmi-
nated in the 1970 Supreme Court deci-
sion, United States v. Kordel.' In Kordel, the
government alleged that a corporation had
transported misbranded drugs in violation
of the Food, Drug and Cosmetic Act. The
government filed a condemnation action
to seize the drugs and filed interrogatories
seeking information from the corpora-
tion later used to assist the government in
a criminal case against the corporation’s
president and vice-president. The case
was complicated because the interrogato-
ries were served on the corporation (which
has no Fifth Amendment privilege), but
the criminal prosecution focused on the
individual officers. Putting that aside, the
Court answered the more fundamental
question: can the government exploit its
ability to wage a two-front assault to ac-
quire information in the civil proceeding
that it would not be able to obtain in the
criminal investigation? And the answer
was unequivocally “yes.”

It would stultify enforcement of fed-
eral law to require a governmental agency
such as the FDA invariably to choose ei-

ther to forgo recommendation of a crimi-
nal prosecution once it seeks civil relief,
or to defer civil proceedings pending the
ultimate outcome of a criminal trial.?

But the Court did enumerate factors
that might affect the Due Process calculus
in other cases:

We do not deal here with a case where
the government has brought a civil ac-
tion solely to obtain evidence for its
criminal prosecution or has failed
to advise the defendant in its civil
proceeding that it contemplates his
criminal prosecution; nor with a case
where the defendant is without coun-
sel or reasonably fears prejudice from
adverse pretrial publicity or other un-
fair injury; nor with any other special
circumstances that might suggest the
unconstitutionality or even the impro-
priety of this criminal prosecution.?

One of the first decisions denounc-
ing the improper use of a civil case to
gain evidence in a criminal case arose
in the former Fifth Circuit. In United
States v. Tweel,* the court held that the
civil division of the IRS used unconscio-
nable deceit to convince the defendant
taxpayer to consent to a disclosure of
certain records that were then used by
the DOJ to obtain an indictment. The
Fifth Circuit held that this violated the
defendant’s Fourth Amendment rights:
that is, the consent that resulted in the
production of records was involuntary.
The court cautioned that it is not neces-
sary for the government to affirmatively
advise the defendant of the existence of
a criminal investigation, but deceit will
not be tolerated.

We conclude that the mere failure of a
revenue agent . . . to warn the taxpay-
er that the investigation may result in
criminal charges, absent any acts by
the agent which materially misrepre-
sent the nature of the inquiry, do not
constitute fraud, deceit and trickery.
Therefore, the record here must dis-
close some affirmative misrepresen-
tation to establish the existence of
fraud, and the showing must be clear
and convincing.

The court then quoted from a prior
Fifth Circuit decision:

Silence can only be equated with fraud
where there is a legal or moral duty
to speak or where an inquiry left
unanswered would be intentionally
misleading.

From the facts we find that the agent’s
failure to apprise the appellant of the
obvious criminal nature of this inves-
tigation was a sneaky deliberate de-
ception by the agent under the above
standard and a flagrant disregard for
appellant’s rights. The silent misrep-
resentation was both intentionally
misleading and material.®

Tweel remains binding precedent in
the Eleventh Circuit condemning af-
firmative misrepresentations about the
existence of a related criminal case to
induce a waiver of Fourth Amendment
rights.® United States v. Scrushy’ criticized
the same kind of governmental decep-
tion and held that this conduct violated
the defendant’s Fifth Amendment right
to remain silent, because the stealth prac-
tice led the defendant to believe there
was no criminal case on the horizon. As
a result of this deception, the defendant
did not seek a stay of the civil case or in-
voke his Fifth Amendment right.

Scrushy was under investigation by the
DOJ in Alabama, and during the inves-
tigation, the SEC scheduled his deposi-
tion in an investigation focusing on the
same conduct. Scrushy did not know that
criminal charges were imminent. The
DOJ prosecutor urged the SEC lawyers
to take Scrushy’s deposition in Birming-
ham in order to ensure that if he made
any false statements, venue would be in
the same jurisdiction as the planned in-
dictment. The prosecutor also provided
guidance to the SEC lawyers about the
topics that should (and should not) be
covered during the deposition.® The pur-
pose of avoiding certain topics during the
deposition was to avoid alerting Scrushy
to the existence of the criminal investi-
gation.” Scrushy was eventually indicted
and charged, inter alia, with perjury com-
mitted during the deposition. The district
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court dismissed the perjury charges and
found the manipulative measures used by
the government to secure the defendant’s
testimony violated due process.'

While Tweel and Scrushy put the brakes
on the government’s effort to secure evi-
dence in a criminal case through a related
civil case, the Ninth Circuit put the pedal
to the metal in United States v. Stringer."
Two weeks after the SEC initiated an in-
vestigation of the defendants’ company,
the SEC held the first of several meetings
with the U.S. Attorney’s Office to discuss
opening a criminal investigation.'? The
DOJ opened a criminal investigation
shortly thereafter, and the SEC provided
its investigative materials to the prosecu-
tors, including documents received from
the defendants’ company.

The DOJ decided to let the SEC con-
tinue its investigation without the pros-
ecutors “surfacing” to enhance the possi-
bility of a false statement or perjury case
against the targets, by scheduling the
targets’ depositions in the jurisdiction
where venue lay for the criminal case."
The Ninth Circuit found that while
these coordination efforts were designed
to maximize the strength of the criminal
case, the SEC did not “hide” the possibil-
ity, or “even likelihood,” of a criminal in-
vestigation.' In fact, the SEC sent Form
1662 to the defendants, advising them
that the SEC often shares information
with other agencies, including federal
and state prosecutors. The form also ex-
plicitly advised the defendants of their
Fifth Amendment rights.”” At no time
did the SEC provide any false informa-
tion to the defendants or their lawyers.
The district court dismissed the ensuing
criminal charges and also ordered that
if a criminal trial were to be held, the
defendants’ statements to the SEC would
be suppressed.'®

On appeal the Ninth Circuit reversed.
Relying on Kordel, the appellate court
held that there was no overt decep-
tion that deprived the defendants of
their ability to assert the Fifth Amend-
ment, and there was nothing inherently
wrong with the simultaneous pursuit
of civil and criminal cases, even if the
criminal case was below the radar. The
court also noted the civil case was not
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pursued in bad faith solely for the pur-
pose of gaining evidence for an existing
criminal case.'” The court warned that
a government official must not affir-
matively mislead the subject of parallel
civil and criminal investigations into
believing that the investigation is exclu-
sively civil in nature.' Yet that is not
what occurred in Stringer and as a result,
neither the Fourth Amendment nor
Due Process rights of the defendants
were violated."

Since Stringer, there have been no pub-
lished decisions in the federal appellate
courts dismissing a prosecution based on a
Due Process, Fifth Amendment or Fourth
Amendment violation envisioned by Tweel,
Kordel and Scrushy, though defendants
have tried to invoke Scrushy and Tweel.”

Fifth Amendment Privilege
Against Compelled Self-
Incrimination

The most frequent issue in cases involving
tandem civil and criminal cases involves
the invocation of the Fifth Amendment in
civil discovery. Because the problem arises
in a variety of contexts, there are a myriad
of considerations for a court to consider.
Preliminarily, the privilege against self-
incrimination “extends not only to those
answers that would in themselves support
a conviction, but also to answers creating
a ‘real and appreciable’ danger of establish-
ing a link in the chain of evidence needed
to prosecute.”!

Assuming the invocation of the privi-
lege is valid, the defendant must consider
the consequences of invoking the privi-
lege in the civil case. In a criminal case,
invoking the right against self-incrimi-
nation is essentially cost-free.?> There is
no penalty if the defendant refuses to an-
swer questions while expressly invoking
his Fifth Amendment right, and the jury
is not even informed that the defendant
asserted the right against self-incrimi-
nation.” But when a party invokes the
right against self-incrimination in a civil,
regulatory or administrative proceeding,
the fact-finder is permitted to infer that
the answer to the question would in-
criminate that party.” But this dilemma
can be mitigated or eliminated because

the fact-finder is not required to draw
such an inference.” Chief Justice War-
ren Burger wrote that the circumstances
dictate whether and to what extent any
adverse inference should be drawn.* Rel-
evant factors and questions include, but
are not limited to:

e If your client initiated the civil
litigation (especially if to gain some
discovery that could be useful in
the criminal case), the court will
be less sympathetic to a claim that
the client should suffer no adverse
inference than if the government
initiated the suit.””

e Isthe invocation being used as a
shield to avoid providing informa-
tion, while at the same time the client
is affirmatively seeking discovery?

e If the criminal case is pending, the
judge is more likely to recognize
the immediacy of the defendant’s
dilemma and will be less likely
to use the invocation of the Fifth
Amendment to determine critical
facts.?®

e Is the civil litigant deprived of the
ability to obtain necessary informa-
tion that in all fairness the party
needs, or is the civil litigant only
trying to force your client to answer
incriminating questions??

e Isyour client invoking the privilege
at a point in the litigation that it will
permanently impair the opposing
party’s ability to prepare, or can the
“damage” be repaired at a later time
(for example, if the criminal case is
nearing completion)? Is your cli-
ent invoking the privilege now, but
likely to answer questions later when
it might be too late for the opposing
party to investigate the answers (for
example, refusing to answer ques-
tions at a deposition, but later offer-
ing an affidavit to avoid summary
judgment)?*

e Are the questions being asked in the
civil proceeding outcome deter-
minative? In other words, if the
inference is drawn, will summary
judgment be granted to the party
asking the questions?*!



e Ifthe criminal case is in the nascent
stage (search warrants have been
executed, but the affidavits have not
been unsealed) at the same time that
the SEC is seeking to take your cli-
ent’s deposition, no client should be
advised to answer the SEC’s deposi-
tion questions, and the judge in the
SEC case would be unlikely to draw
any adverse inference at that time.

To Stay or Not to Stay

The surest way to avoid this dilemma is
to stay civil discovery. Federal Rule of
Civil Procedure 26(c) and the courts’ in-
herent authority provide federal judges
the discretion to stay discovery in a civil
case. The Supreme Court in Kordel ad-
dressed the issuance of a stay in cases in
which parallel criminal charges were en-
visioned. In such a case, the Court stated,
“the appropriate remedy [to the Fifth
Amendment dilemma] would be a protec-
tive order . . . postponing civil discovery
until termination of the criminal action.™?

The governing principles apply differ-
ently when the prosecution is requesting
a stay, reflecting the different concerns
motivating the party seeking a stay. The
prosecutor’s principal concern is ensuring
the discovery rights of the defendant in
the criminal case remain limited, while a
defendant seeking a stay wants to avoid
a Fifth Amendment dilemma. When a
criminal case is pending in federal court
and a related civil case is pending, federal
prosecutors are seeking more frequently
to intervene in the civil case and stay the
discovery process to prevent the defen-
dant from gaining access to informa-
tion—by questioning witnesses and law
enforcement agents in a deposition—
which would not be available under fed-
eral criminal discovery rules.* Generally,
the prosecutor is permitted to intervene
in either a related federal civil proceeding
or a related case in state court, but there
are caveats.

First, courts generally caution prosecu-
tors that if the prosecution initiated the
criminal case and the related civil or ad-
ministrative proceeding, the government
should be prepared to proceed pursuant
to the rules of discovery in both cases.**

But the court will often limit discovery
to some extent in order to prevent an
“end-run” around the limited criminal
discovery rules,” often demanding that
the prosecution provide specific reasons
why a particular witness should not be
deposed by the defense.*

Various factors are considered in eval-
uating a request for a stay by the govern-
ment: (1) the extent to which the issues
in the civil and criminal cases overlap;
(2) the status of the case, including wheth-
er the defendant has been indicted (if the
defendant has been indicted, this factor is
more important when it is the defendant
seeking the stay; but is entitled to some
weight when the government is seeking
a stay); (3) the interests of the plaintiff
in proceeding expeditiously versus the
prejudice to the plaintiff resulting from
the delay; (4) the interests of, and burden
on, the defendant; (5) the interests of the
Court; and (6) the public’s interest.”” Rely-
ing on these factors in Rand, Judge Alan
Baverman granted the stay; the defendant
was not permitted to take the deposition
of certain identified witnesses who would
appear in the criminal case.

The same considerations apply when
a defendant is facing federal criminal
charges and a civil case in state court. In
Morris Hardwick Schneider, LLC v. Nathan

E. Hardwick,*® for example, Judge Mel-
vin K. Westmoreland denied the federal
government’s request for a stay in a state
civil case, but only on the condition that
the defendant would not seek to question
witnesses about statements made to law
enforcement and would not request pro-
duction of witness statements through
civil discovery.*

In Austin v. Nagareddy,” the Court of
Appeals of Georgia relied on federal prece-
dent in deciding whether a stay should have
been granted in a civil case in which a doc-
tor was sued while a pending criminal case
against the doctor for murder proceeded
in Clayton County Superior Court. Not-
ing that this was a case of first impression
in Georgia, the court cited the multi-factor
test that Magistrate Judge Baverman relied
upon in Rand, but noted that “some sister
states also look to the timing of the motion
to stay.”! In conclusion, Judge Tilman Self
quoted the Second Circuit: “As the Second
Circuit sagely recognized, ‘[t]hese tests,
...no matter how carefully refined, can do
no more than act as a rough guide for the
[trial] court as it exercises its discretion.”*
Ultimately, the Court of Appeals declined
to decide whether a stay should be granted
in that case, because the trial court misap-
plied the factors and also erroneously con-
cluded that forcing the defendant to invoke
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the Fifth Amendment in the civil case
would bar him from invoking the privilege
in the criminal case (see below). The ap-
pellate court remanded the case to the trial
court to reconsider the stay request under
the proper standards.

To Waive or Not to Waive

The waiver issue arises when your client
(or, for that matter, any witness) decides
to answer some questions or offer some
evidence which might be construed as
waiving the right to invoke the Fifth
Amendment privilege thereafter.”® The
issue of waiver rests upon these principles:

e Answering questions or providing
information in one proceeding never
precludes invoking the Fifth Amend-
ment in a subsequent, different
proceeding.*

e Answering questions or provid-
ing information in one proceeding
which operates to gain an advantage
over the opposing party may amount
to a waiver of the right to assert the
privilege when the opposing party
seeks to explore those answers later
during the course of the same litiga-
tion.* But in some circumstances,
further questioning about a subject
matter already discussed may tend to
increase the chances of incrimina-
tion, in which case the party may
invoke the privilege at that point.*

e Ifa court holds that a party (or
witness) has, for whatever reason,
waived the right to invoke the Fifth
Amendment and orders the party to
answer the question, and the party
refuses to do so, the court may hold
the party in contempt.”’

e In acriminal case, if a defendant
answers questions on direct exami-
nation, but then relies on the Fifth
Amendment to decline to answer
questions on cross-examination, the
trial court should instruct the jury
to disregard the defendant’s direct
examination.*

e Any answer given during the course
of any proceeding may be used
against that party in a subsequent
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proceeding, because a party’s prior
statements are not hearsay.*

Conclusion
When a client is embroiled in numerous
cases, familiarity with the rules of engage-
ment is essential. Parallel proceedings pro-
vide opportunities and pitfalls to the de-
fendant, like opportunities to learn more
about the government’s case through the
use of more liberal discovery rules that
prevail in civil cases, or risks that answer-
ing questions in the civil case will provide
information otherwise unavailable to the
criminal prosecutor. Minimizing the risks
while maximizing the rewards can result in
the defendant being the beneficiary rather
than the victim of parallel proceedings. ®
R
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